QLEATWUS SYPULT
| BLA 95-538, 96-9 Deci ded April 2, 1998

Appeal s fromdeci sions by the Mntana Sate Gfice, Bureau of Land
Managenent, declaring the deatus and deatus #1 | ode mning clains (M
103650 and MIMMC 196930), and the Roadrunner pl acer clai m( MIMMC 192880)
null and void ab initio because they had been | ocated on | and whi ch had
been wthdrawn frommneral entry at the tine of |ocation.

Vacat ed.

1 Mning dains: Powersite Lands--Mning dains Rghts
Restoration Act--\Wthdrawal s and Reservati ons:
Power si t es

Lands subject to a prelimnary permt issued to a
prospective |icensee by the Federal Energy Regul atory
Gonmi ssion are not open to mneral |ocation, and mni ng
clains |ocated on such lands are null and void ab
initio.

APPEARANCES  deatus Sypult, pro se.
(PN ON BY ADM N STRATI VE JUDGE MULLEN

A eatus Sypult has appeal ed three deci sions of the Mntana Sate
Gfice, Bureau of Land Managenent (BLM. The first Decision, dated June
13, 1995, declared the Qeatus #1 | ode mning cla m(MML 196930) nul | and
void ab initio because it had been | ocated on | and whi ch had been w t hdrawn
frommneral entry at the tine of location. The second Decision, dated
June 16, 1995, decl ared the Roadrunner placer clai m (MM 1928380) null and
void ab initio because it had been | ocated on | and whi ch had been w t hdrawn
frommneral entry at the tine of |ocation. These appeal s were
consol i dat ed and docketed as | BLA 95-538. The third Decision, dated July
17, 1995, declared the Qeatus | ode mning cla m(MAL 103650) null and voi d
ab initio because it had been | ocated on | and whi ch had been w t hdrawn from
mneral entry at the tine of location. The case file for this appeal was
recei ved by the Board sone tine after the first two and it was docketed as
IBLA 96-9. Inthat the parties are identical and the issues are sinmlar,
we hereby consolidate the third appeal wth the first two.

The Qeatus #1 | ode mning claimwas | ocated on My 2, 1994, and
recorded wth BLMon June 28, 1994. A nap submitted by Sypult depicts the
claimas being located in Lots 5 and 6, sec. 13, T. 11 N, R 2 W,
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Mbnt ana Principal Meridian. The Roadrunner placer cla mwas |ocated on
Septentber 1, 1992, and recorded wth BLMon Gctober 29, 1992. A nap
submtted by Sypult depicts the claimas being |located in the SW; sec. 24,
T 11 N, R 2 W, Mntana Principal Meridian. The deatus | ode mning
claimwas |ocated on July 6, 1983, and recorded wth BLMon Sept enber 30,
1983. A nap submtted by Sypult depicts the claimas being |ocated in Lot
7 and the SE/&W; sec. 13, T. 11 N, R 2 W, Mntana Principal Mridi an.

The Decisions all cited section 24 of the Federal Power Act of 1920,
as anended, 16 US C § 818 (1994), as the basis for finding the clains
null and void ab initio. The Decisions all state:

I n accordance with the provisions of Section 24 of the Act
of June 10, 1920, as anended, those portions of the | and bel ow
the 3636-foot contour el evation included in Power Project #2188,
whi ch includes |ands | ocated in Power Reserves 9, 141, and 499,
for which application for Iicense was filed, were wthdraan from
entry, location or other disposal under the | ans of the Lhited
Sates by letter fromthe Federal Power Gormission (FPQ dated
My 19, 1953.

The Federal Power Act provides that "[a]lny |ands of the Lhited Sates
included in any proposed project * * * shall fromthe date of filing of
appl i cation therefor be reserved fromentry, |ocation, or other disposal
under the laws of the Lhited Sates until otherw se directed by the
comm ssion or by Gongress.” 16 US C § 818 (1994). Section 24 of the
Federal Power Act al so contains procedures by which a powersite w thdrawal
nay be renoved and the land opened to mneral |ocation or other types of
entry. 1d. In 1955 ngress enacted the Mning dains Rghts Restoration
Act, 69 Sat. 681 (codified as anended at 30 US C 88 621-625 (1994)).
Wth sone exceptions, the Mning dains Rghts Restoration Act opened to
mneral location "[a]ll public ands belonging to the Lhited S ates
heretof ore, now or hereafter wthdrawn or reserved for power devel opnent or
power sites * * *'* 30 USC § 621(a) (1994). Anong the exceptions are
| ands

whi ch are under examination and survey by a prospective |icensee
of the Federal Energy Regul atory Gommission, if such prospective
Ii censee hol ds an uncancel ed prelimnary permt issued under the
Federal Power Act authorizing himto conduct such exam nation and
survey wth respect to such | ands and such permt has not been
renewed in the case of such prospective |icensee nore than once.

Id.; see also Robert Farchi, 88 IBLA 273 (1985).

Aletter fromthe FPCto the Drector, BLM dated My 19, 1953, gives
notice of the reservation of lands for Project No. 2127-Mntana in
accordance wth section 24 of the Federal Power Act of 1920. This notice
wthdrewfromentry for Project No. 2127 those portions of the listed | ands
"l ocat ed bel ow the 3636-foot contour el evation," noting that application
for alicense had been filed on February 24, 1953. (Enphasis added.)
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Arong those | ands described in the notice were lands in Lots 5, 6, and 7,
and the SE/8W; sec. 13, T. 11 N, R 2 W, and Lots 4 and 5 and the
SWowW, sec. 24, T. 11 N, R 2 W, Mntana Principal Mridian. Wthout
further examnation, it woul d appear that the |ands upon whi ch the clains
had been | ocat ed had been w thdrawn fromentry.

The map show ng the | ocation of the Roadrunner clai msubmtted by
Sypult is a photocopy of a contour map wth the claimdrawn on it. 1/ The
nap shows the claimas lying on the Mssouri R ver on the shore of Hauser
Lake. The elevation of that |ake is shown on the map as bei ng 3, 650 feet
above sea level. Thus, all of the clains |ie above that el evation. The
guestion then is whether the notice of the reservation of lands for Project
No. 2127-Mvntana w thdrew the land subject to the clains fromlocation,
reserving that land for Project No. 2127. As quoted above, the May 19,
1953, FPC notice wthdrew and reserved the | and bel ow t he 3, 636-f oot
contour elevation fromentry. The clains are above the 3, 650-f oot
el evation contour, and thus the | and upon which the clains are | ocated was
not wthdrawn fromentry by the My 19, 1953, FPC notice of reservation of
lands for Project No. 2127-Mntana. The Decisions of the Mntana Sate
Gfice, BLM declaring the Qeatus and Aeatus #1 | ode mning clai ns (ML
103650 and MIMMC 196930), and the Roadrunner pl acer clai m( MIMMC 192880)
null and void ab initio nust, therefore, be vacated.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the June 13,
1995, Decision declaring the Qeatus #1 | ode mning clai m( MIMMC 196930)
null and void ab initio, the June 16, 1995, Decision declaring the
Roadr unner pl acer claim(MM 192880) null and void ab initio, and the
July 13, 1995, Decision declaring the deatus | ode nmining cla m(MLC
103650) null and void ab initio are hereby vacat ed.

RW Milen
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge

1 The originof the map is not identified. However, there is sufficient
evi dence on the face of the nap to concl ude that the photocopi ed nap was a
Lhited Sates Geol ogi cal Survey quadrangl e nap.
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